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QUESTIONS PRESENTED 

Where appellee was offered a twenty percent interest in 
a joint adventure with appellants, to acquire and operate 
manganese mining property, for a temporary contribution 
of money to be repaid out of the first proceeds of the enter¬ 
prise, and by his words and conduct accepted the offer, 
but concealed a real intent to demand the controlling inter¬ 
est in the enterprise for his contribution, and thereafter 
acquired the property solely as his own in opposition to 
appellants, the question is whether appellee holds the prop¬ 
erty as a constructive trustee for the benefit of appellants 
to the extent of their agreed interest. 
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IN THE 

United States Court of Appeals 

For the District op Columbia Circuit 


No. 12,889 


James E. Bacon and Willis J. Balunger, Appellants, 

V. 

Winslow B. Van Devanter, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal to reverse a judgment of the District 
Court for the District of Columbia, entered May 16, 1955. 

Appellants sued appellee to have the Court impress cer¬ 
tain property acquired and held by the appellee with a con¬ 
structive trust for the benefit of appellants. 

Jurisdiction of this Court is based on Title 28, section 
1291, United States Code, Judiciary and Judicial Pro- 
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cedure. The complaint and answer, show the jurisdiction 
of this Court and of the District Court. (App. 1, 4) 

STATEMENT OF THE CASE 

Early in May 1953 the parties to this appeal became 
associated in a joint venture in the business of minins:, 
milling and selling of manganese, and for the acquisition 
and operation of certain properties for that purpose. (R. 
96, 97, 99) Appellants had developed plans for the venture 
and invited appellee to become a party and receive a 
twenty percent share, for the temporary contribution by 
him of funds to acquire an option and to make an initial 
payment on the properties, which contribution would be 
refunded to him from the first proceeds of the business. 
(R. 63, 98) Appellee agreed to furnish the money for the 
share proposed, and thereafter acted in association with 
the appellants in the proceedings for the acquisition of 
the properties, until the time for the transfer thereof from 
the owner. (R. 96, 187, 193) He had secretly determined, 
however, not to provide the money except for a controlling 
share of the enterprise, and to conceal that intention from 
the appellants until it was too late for them to procure the 
money from any other source; and then, if possible, to ac¬ 
quire and operate the properties solely for himself and to 
the exclusion of appellants. Early in June 1953, at the 
time appointed for the transfer of the properties by the 
owner, appellee repudiated his association and agreement 
with appellants, and acquired title to the properties in his 
owm name and for his sole benefit. (R. 219, 228) 

Manganese is an ore which is essential in the production 
of steel, for purifying and increasing the strength and 
flexibility of the metal. Until recent years, Russia has 
been the principal source of the manganese used in this 
country. Imports from that country having almost com¬ 
pletely terminated, the United States Government in Feb¬ 
ruary 1953 inaugurated a program to encourage the dis- 
I covery and mining of deposits in this country, especially by 


o 

o 


small producers. The government intends to purchase about 
nineteen million tons, and through General Services Ad¬ 
ministration otfers to buy the ore at profitable prices from 
domestic producers. (R. 142) 

The appellant Bacon was a professional mining engineer 
of many years experience. The locations of manganese 
deposits in the United States, and the methods and prac¬ 
tices appropriate for economical location, recovery and 
milling of the ore, was a part of his professional knowl¬ 
edge. (R. 138, 139, 143) 

In ^larch 1953 Bacon learned that Lester R. Church, of 
Bluefield, West Virginia, was engaged in the business of 
mining manganese from lands in nearby Bland County, 
Virginia, and that Church desired to sell the business, 
with rights which he held for taking ore from the lands, 
and for the use of a mill for separation and concentration 
of the ore. (R. 143, 144, 145) 

Upon leaming of the opportunity to buy the Church 
business and properties. Bacon promptly went to Bluefield, 
met Church, verified the information, and received an offer 
from Church to sell. Church owned and offered to sell (1) 
a lease or right to mine manganese from the so-called 
Byrnes Heirs tract of land in Bland County, (2) certain 
mining and milling machinery, and (3) the right to use a 
mill or ore washer plant, called tlie Hollybrook mill. The 
name Byrnes Heirs tract is derived from the fact that 
title to the land from which Church had the right to ex¬ 
tract ore was held by a trustee for the heirs of a grantor 
named Byrnes. (R. 149, 171) 

Bacon determined from his subsequent investigation that 
manganese mining rights for lands adjacent to the Byrnes 
Heirs tract, especially a so-called Stange tract, through 
which the same ore body extended, should also be acquired 
as an addition to the Church business and property by 
any purchaser thereof; and upon inquiry, he learned from 
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Church that the additional rights could be acquired. (R. 
159) i 

Bacon next proceeded to make a preliminary examina- 
' tion and study of the ore bearing land, of the mining equip¬ 
ment, of the mill, and of the Church mining and milling 
processes and methods. 

Manganese is usually mined by excavations from the sur¬ 
face. (R. 149, 153-161, 163) Like other minerals, however, 
managanese is not uniformly distributed, either in depth or 
area in the places where it is located. Unlike many other 
minerals, it is nowhere found in very large deposits. Eco¬ 
nomical recovery therefore requires that the ore zones be 
located, distinguished and mapped by preliminary drilling, 
trenching and excavations. Without this preparation the 
mining w^ould, except by accident, result in the digging out 
and removal of enormous quantities of earth containing 
little or no ore, and would make any operation too costly 
to be practicable. For five or six days in April, 1953, there¬ 
fore, Bacon traversed and made exploratory- excavations 
of the area for the purpose of ascertaining the quantity, 
quality and specific locations of the deposits. On the 
basis of this investigation. Bacon estimated that the lands 
contained about 13,000,000 recoverable tons of manganese 
which could be mined, milled and sold to the government 
at $90 and upwards per ton. (R. 153, 154, 155, 156, 158, 
686-695) 

The accounting records of the business, which disclosed 
the production costs, sale of manganese and profits, were 
' examined and studied by Bacon. (R. 159, 169) 

Bacon found that the Hollybrook mill was in a very di¬ 
lapidated condition and operating with old and inadequate 
machinery, that the business had been conducted with no 
professional engineering assistance or guidance, and that 
consequently the production was inefficient and costly. 
Bacon described his investigation and findings in a written 
memorandum or report. (R. 183, 686-695) 
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Church offered to sell the business, property and mining 
rights to Bacon for $100,000. Bacon developed and ob¬ 
tained the approval of Church to a purchase plan, as fol¬ 
lows: (1) total purchase price, $90,000, plus a 10 percent 
interest to Church, plus $8 per ton royalty to be paid to 
Church; (2) method of payment, $40,000 in cash, and $50,- 
000 in deferred installment payments. Church stipulated 
that the offer to Bacon should not expire until May 6, 1953. 
He also offered to grant on May 6 for $5,000 an option to 
purchase for thirty days. (R. 180, 181) 

Up to this time Bacon had been working alone. He now 
became acquainted with the appellant Ballinger, and en¬ 
listed Ballinger’s assistance in an effort to secure the 
necessary money. Ballinger was an economist and author, 
and knew people who might be interested in taking shares 
in the enterprise for financial contributions. (R. 40, 42, 
45, 46) 

To acxiuire the property, make the necessary improve¬ 
ments in the Hollybrook mill, and provide working capital. 
Bacon estimated that sixty to seventy thousand dollars 
would be needed: $40,000 to make the initial payment to 
Ch.urch, $20,000 for new machinery, and $10,000 for work¬ 
ing capital. The remaining $50,000, to be paid on the prop¬ 
erty in installments, would be derived from sales of 
manganese. (R. 185) 

Bacon and Ballinger agreed to make the following offers 
for contributions: (1) a five percent share in the enter¬ 
prise for $5,000, to be used for acquiring the additional 
option time from Church, or instead of a five percent share 
to return $15,000 for the $5,000, after acquisition of the 
property; (2) a twenty percent share in the enterprise for 
furnishing the $40,000 necessary to make the initial pay¬ 
ment to Church, and to return that amount from the first 
profits of the business. This offer meant that the $40,000 
contributor would recover his money and also retain his 
share in the enterprise. The offers were partly alternative. 
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The time limit on Church’s offer to sell to Bacon (May 6, 
1953), was then close at hand, and $5,000 was needed to 
acquire the thirty days option, durinsr which time efforts 
could be continued by Bacon and Ballinsrer to secure the 
other funds. If, however, $40,000 were secured promptly, 
no need for the $5,000 would exist. (R. 52, 63, 186) 

Amonp: other persons, Ballin^rer presented these offers 
to the appellee Van Devanter. On May 5, 1953 Bacon 
and Ballin«:er met with Van Devanter and informed 
him of the government man.eranese purchase proerram, the 
prices and profits which could be procured, the property 
which they proposed to buy from Church, their plan for 
acquisition and operation of the property and business, 
and the other facts above stated. After a lone: conversa¬ 
tion and many inquiries by Van Devanter, he agreed to 
become associated with the appellants on the basis pro¬ 
posed, and to furnish the $5,(X)0 for securinor the option, 
and later the additional $35,000 for makinir the cash pay¬ 
ment on the property; subject, however, to the condition 
that the information received from Bacon and Ballinsrer 
should prove to be correct. (R. 46, 49, 52, 67) 

The next morning Van Devanter telephoned the Guaranty 
Trust Company, in New York, to transfer by telegraph 
$5,000 of his funds to the First National Bank at Bluefield, 
to be used to purchase the option from Church. Church’s 
offer of the property to Bacon expired on that day, but 
in a telephone call from Bacon informing him of the agree¬ 
ment with Van Devanter, Church granted Bacon’s request 
for an extension of the offer for fiv’e days, until May 11, 
1953. (R. 67, 68) 

The agreement of Bacon, Ballinger and Van Devanter 
was not reduced to writing. In a ineeting on the following 
day (May 7, 1953), Ballinger took occasion to repeat the 
terms of the agreement, and when reference was made to 
the 20 pei-cent interest for furnishing $40,000, Van De¬ 
vanter said “but capital must control”. Ballinger, assum- 


ing that Van Devanter meant that he expected to receive 
the controlling share in the enterprise, said to him that he 
was not to receive control. (R. 70) 

$40,000 was not the equivalent of 51 percent of the 
value of the property and business to be acquired, i.e., 
the minimum of control. Moreover, the money to be fur¬ 
nished by Van Devanter was not capital, to remain in the 
business, but a temporary contribution, to be returned to 
him from the first profits of the enterprise. The contri¬ 
bution wms to be more in the nature of a loan, the value 
of which would be measured by a rate of interest for 
the time during which the money should remain unpaid. 

Van Devanter’s words that capital must control, how¬ 
ever, continued to disturb Ballinger. So the next day 
(May 8, 1953), he and Bacon again met with Van Devanter, 
for the purpose of having it definitely understood that 
Van Devanter was not to have control for the money 
he was to furnish. Ballinger said to Van Devanter that 
he was uneasy about the capital must control statement; 
that the agreement was for a twenty percent share for 
Van Devanter; that it was very important that there be 
no misunderstanding; that it was not the understanding 
that control should be taken by Van Devanter; and that if 
Van Devanter intended that he would not go into the deal 
except for control, now w^as the time to speak up. Van 
Devanter said “forget iV^, or “0 or “dismiss it”, 
and “I understand the deal is just as you stated it, Willis”. 
(R. 71-73, 81, 130, 203-204, 291-292) * 

Van Devanter’s only recollection of the incident was 
there might have been a shrug of his shoulder. He testi¬ 
fied that he knew Bacon and Ballinger were trying to 
“commit” him, and that his shrug meant he was standing 
by control. “So, I shrugged my shoulders—meaning ‘All 
right’, meaning I was standing by where I was”. But 
he did nothing to make it known to appellants that such 
was the meaning of the shrug and the remark. (R. 477-482, 
609) 



That afternoon Bacon and Van Devanter took the train 
for Bluefield, to meet Church, examine the property to be 
acquired, and make the option contract. On May 9 they 
met Church, Van Devanter examined the manganese 
bearing lands, the machinery and mill, and verified from 
Church the information which he had received. (R. 208- 
212, 284-285). 

Bacon and Van Devanter were informed by Church that 
other people who desired to buy the property were then in 
Bluefield, to whom he would sell if a decision was not made 
' by Bacon and Van Devanter by May 11. (R. 223, 224, 

379, 380, 388, 413, 438, 455.) Van Devanter then informed 
Church that he had decided to take the option, and the 
contract was drafted by attorneys employed by him and 
Church. The main terms of the option contract were 
' identical with those which had been offered by Church to 
Bacon, and related by Bacon and Ballinger to Van De¬ 
vanter ; namely, $5,000 for an option to purchase the Church 
properties and business at any time within thirty days, 
for an additional $35,000 in cash and a deferred payment 
of $.50,000, to be made in monthly installments of $2,000. 
(Plaintiff’s Exhibit 8) 

Before this contract was drafted and executed, however, 
inquiry was made for the terms of the deal between Bacon 
and Van Devanter; and Bacon said their agreement was 
that Van Devanter was to have a twenty percent interest. 
Van Devanter denied that he had made such an agreement, 
and stated that he must have control. (R. 218-223, 489) 
Van Devanter thereupon declined to make the option con¬ 
tract until Bacon should submit to that demand, his at¬ 
torney saying “there wasn’t much point in discussing this 
thing further with Mr. Church if there was some ques¬ 
tion between them about their relationships”. (R. 224, 
452, 453) 

The next day, which was Sunday, Van Devanter pro¬ 
posed that he would make an agreement with Bacon to 
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furnish $40,000 for a fifty-four percent interest; that Bacon 
and Ballinger should have a thirty-six percent interest, to 
be transferred to them, however, only after the $40,000 
furnished by Van Devanter had been returned from the 
proceeds of the business; and to pay Bacon a royalty of 
$2 per ton on shipments of ore, of which he would be re¬ 
quired to pay 40 cents back to Van Devanter. Van De¬ 
vanter said “It is either this or nothing.” Church’s offer 
to grant the option to Bacon would expire on the next day. 
As it was impossible in the short remaining time to secure 
the necessary money from another source. Bacon capitu¬ 
lated to Van Devanter’s ultimatum. (R. 226-229) A 
written agreement to that effect and the option were signed 
on May 11, 1953. (Plaintiff’s Exs. 8, 9) 

The difference between this contract and that previ¬ 
ously made by the parties, related to the shares. Whereas 
under the first contract, the share of Van Devanter was to 
be twenty percent, under the latter it w^as fifty-four per¬ 
cent. The share of Bacon and Ballinger was reduced from 
seventy to thirty-six percent, and was postponed until re¬ 
payment of $40,000 to Van Devanter. Moreover, the ef¬ 
fect was to frustrate Bacon’s plan to provide essential 
engineering supervision, for the enterprise, and to use 
part of the seventy percent interest for new machinery, 
rebuilding of the mill, and working capital. 

The option w’as taken by Van Devanter solely in his own 
name, and was exercised by him on June 10, 1953, after 
he had procured an independent engineering examination 
of the property. (R. 275, 497) At that time, he re¬ 
ceived, also solely in his own name, an assignment of the 
Church manganese property, rights and business. The 
terms of the assignment differed from those originated 
by Bacon, offered to him by Church, proposed by him to 
Van Devanter, and contained in the option, only in the 
amounts of the cash and deferred payments; the cash 
payment being reduced from $35,000 to $22,000, and the 
deferred payment being correspondingly increased from 
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$50,000 to $63,000, payable in monthly installments of 
$2,000. (Plaintiffs’ Exhibit 16.) 

Van Devanter made his first shipment of manganese on 
August 1, 1953. The $2 royalty payments to be made 
to Bacon by Van Devanter were paid for a short time and 
then after this suit was filed, discontinued. (Defendant’s 
Ex. 13, 14.) 

STATEMENT OF POINTS 

1. The Trial Court erred in finding that the only contract 
between the parties was the contract of May 11, 1953, and 
that appellee lost all title and interest in the Byrnes Heirs 
and Bland Mining and Manganese properties through fore¬ 
closure in 1954. 

2. The Trial Court erred in failing to find that the par¬ 
ties entered into a joint adventure agreement prior to the 
contract of May 11, 1953; that appellee formed an inten¬ 
tion not to perform that contract except for a controlling 
interest; and that appellee concealed that intention from 
appellants until it was too late for them to procure financ¬ 
ing for acquisition of the property from another source. 

FINDINGS OF FACT 

Except for introductory recitations and conclusions of 
law, the findings of fact are as follows: 

That the only contract between the parties was the 
written one of May 11, 1953 which was arrived at 
freely and openly, and plaintiffs have accepted bene¬ 
fits under it. 

That said contract of May 11, 1953 was confined to 
the Byrnes Heirs and Bland Mining and Manganese 
Corporation properties and had nothing to do with 
either the Burton, Blankenship and Wright properties, 
nor the Stange lease and Van Devanter mill. 

That defendant lost all title and interest to and in 
the Byrnes Heirs and Bland Mining and Manganese 
properties through foreclosure in 1954. (Appendix, 

p.8) 


SUMMARY OF ARGUMENT 


The parties made a contract to be joint adventurers in an 
enterprise, on a share of twenty percent for appellee. Ap¬ 
pellee cannot escape the obligation of this contract be¬ 
cause he secretly intended not to perform for a twenty per¬ 
cent interest. 

Joint adventurers are mutual fiduciaries; owe loyalty, 
confidence and good faith to each other; and none of them 
may appropriate as his own any property or opportunity 
'within the purview of the joint adventure. 

One joint adventurer who acquires and appropriates as 
his own the property and business which the joint adven¬ 
ture was formed to acquire, will be ordered to hold it as a 
trustee, or to execute the trust in such manner as to pro¬ 
tect the rights of the other parties. 

Where, as here, one joint adventurer has acquired solely 
as his own and in opposition to his associates, property 
which the adventure 'was created to acquire, and the op¬ 
portunity, plans and means for the acquisition thereof, 
have been procured and developed by the professional 
ability and labors of the other adventurers, equity 'will 
convert the appropriator (Van Devanter) into a trustee 
of the legal title and order him to execute the trust in 
accordance w^ith the terms of the adventure. 

ARGUMENT 

The Property Was Acquired by Appellee Solely as His Own 
in Breach of Contract With Appellants, by Fraud and by 
Unjust and Unconscionable Conduct 

The finding that the only contract between the parties 
was that of May 11, 1953, is also a determination that 
the events which occurred in Washington prior to the 
trip to Bluefield, did not establish an express or implied 
contract for a joint venture association among the parties, 
and did not establish a relationship among them, w'-hich 
would make an acquisition of the property and business 


i 

I 

I 
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solely by Van Devanter and in opposition to appellants, 
an unjust and unconscionable transaction. If the parties 
made an oral contract in Washington prior to the written 
contract made in Bluefield, the Bluefield contract was void 
for want of consideration. 

The extremely brief and general findings of fact, leave 
us wholly in the dark as to any particular deficiency in the 
evidence to prove that an agreement was made in Wash¬ 
ington. The entire finding on the subject is in the short 
statement “that the only contract between the parties was 
the written one of May 11, 1953”. As there was no con¬ 
flict in the evidence of the material facts, we assume that 
the finding was based on the view that the proven facts 
w’ere legally insufficient for a contract in Washington. 

The fact that the appellants originated, developed, per¬ 
fected and brought to the attention of Van Devanter, the 
plan and opportunity for the acquisition of the Church 
manganese properties and business, and that he made the 
acquisition as a result of these efforts, is not disputed 
in the evidence. 

Nor is it disputed that long before Van Devanter ap¬ 
peared upon the scene. Bacon learned of the desire of 
Church to sell the manganese properties and business; 
that he had a valuable knowledge the government man¬ 
ganese buying program; that he promptly sought and re¬ 
ceived an offer from Church to sell to him, which would 
remain good until May 6, 1953; that Bacon made a pro¬ 
fessional engineering examination of the properties, and 
prepared a memorandum and report of his findings; that 
he developed a purchase plan, and received an offer from 
Church to sell according to that plan, which \vould remain 
good until May 6, 1953; that he made a study of and de¬ 
veloped a plan for improvements, rehabilitation and econ¬ 
omies, for increasing production and profits of the prop¬ 
erties and business, including continuous engineering guid¬ 
ance and supervision which would be essential to econom- 
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ical and profitable operation; that he developed a plan for 
a joint venture ownership of the property and business; 
and that he developed a plan for financing the purchase, 
and effecting the improvements, rehabilitation and econo¬ 
mies. 

Nor is it disputed that Bacon and Ballinger brought the 
proposed enterprise to the attention of Van Devanter, and 
offered him a twenty percent interest with them for assist¬ 
ance in the financing; that they furnished Bacon’s engi¬ 
neering report to Van Devanter with full and correct in- | 
formation about the properties, and the profit possibilities I 
of the enterprise, of the engineering examination, of the i 
purchase and financing plans, and of the plan for im- I 
provements, engineering guidance and increased profits. j 

Nor is it disputed that Bacon procured an extension j 
until May 11, 1953, of the offer from Church, to enable | 
Van Devanter to meet the owner, examine the properties ! 
and make verifications; and that Bacon took Van De- | 
vanter to Bluefield, introduced him to Church, and as- | 
sisted him in making an examination of the ore bearing i 
lands, the equipment and mill, and in procuring informa- j 

tion. ! 

i 

That Bacon, Ballinger and Van Devanter had formed j 
an association for the acquistion and operation of the | 
properties, is not denied by Van Devanter. His testi¬ 
mony is: I 

Q. Who were your associates? j 

A. My associates in this transaction? | 

Q. Yes, sir. | 

A. They were James E. Bacon and w^hoever he had | 
w’ith him. (R. 543) | 

t 

j 

It is eciually undisputed, that Bacon and Ballinger were ! 
offering Van Devanter an opportunity to secure a share i 
in a joint venture wdth them, to the extent of twenty per- ! 
cent, for a temporary contribution of $40,000, to be 

i 

j 

i 

I 

i 

{ 

i 
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returned from the first profits of the business; and 
that they were not merely gratuitously presenting him with 
an opportunity to purchase the property and business, 
which he should be free to appropriate in toto without any 
obligation to them. (K. 342, 473, 489, 567, 573) Notes 
made by Van Devanter of the conferences with Bacon and 
Ballinger, record that the only reference to any interest 
offered to Van Devanter for .$40,000 was a twenty percent 
share. (Defendant’s Ex. 2, 3) 

The evidence shows that appellee agreed to become a 
party to the joint adventure for a twenty percent interest, 
subject only to the condition that the representations of ap¬ 
pellants should prove to be correct. Subsequently, however. 
Van Devanter determined to demand a greater interest as a 
condition for performing the agreement. This effort began 
after he had begun performance of the agreement by send¬ 
ing $5,000 to Bluefield for use in acquiring the option, and 
had called Church on the telephone and informed him of 
that fact, and coincident with discussions with Bacon and 
Ballinger of plans and ways and means for acquisition and 
operation of the property, etc. (R. 361, 474-476) 

Ballinger testified that upon the reference by Van De¬ 
vanter to control, he repeated to him that the agreement 
was for twenty percent, and stated that if he intended not 
to go into the deal except for control, now was the time to 
speak up; to which Van Devanter said, “I understand 
the deal is just as you stated it, VTillis”. (R. 71-73, 81, 
130, 203-204, 291-292) Van Devanter testified that his 
only recollection of the incident was there might have been 
a shrug of his shoulders upon the objection to control. 
“T shrugged my shoulders—meaning ‘All right’, meaning 
I was standing by where I was.” (R. 479) As Van De¬ 
vanter did not then “speak up” and clearly voice his in¬ 
sistence upon control, he could not have been understood 
as contradicting or repudiating the agreement for twenty 
percent. The secret mental contradiction and repudiation, 
serves only to show a fraudulent intent. 
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At that time Bacon and Ballinger were not without an 
alternative to a withdrawal by Van Devanter. As Van 
Devanter knew, Church had extended the time for accept¬ 
ance of the offer to Bacon, and three or four days re¬ 
mained. Had Van Devanter disclosed the true state of 
his mind, there was, therefore, still time to relieve him and 
secure the money elsewhere. (R. 71-72) 

Accepting Van Devanter’s conduct in good faith. Bacon 
that afternoon journeyed with him to Bluefield, to enable 
Van Devanter to verify the representations made by Bacon 
and Ballinger, and to make an option contract with Church. j 
At Bluefield, Van Devanter first employed an attorney; then | 
examined the property, equipment and mill, and interro- i 
gated Church. Being satisfied as to the Bacon-Ballinger j 
representations. Van Devanter then requested his attorney 
to join Church’s attorney in preparing the option con¬ 
tract. In furnishing information to the attorneys, Bacon | 
said that according to their agreement, the Van Devanter i 
interest would be twenty percent. (R. 218-223, 452, 453, j 
489) Van Devanter, however, denied this, demanded con¬ 
trol, and declined to proceed unless and until Bacon should i 
submit to that demand. Church also declined to grant the ! 
option until an agreement on that subject should be reached | 
by Bacon and Van Devanter. (R. 220-221) { 

Van Devanter thereupon offered Bacon (for Bacon and | 
his associates), a royalty of $2 per ton on ore mined and ! 
shipped, and a thirty-six percent interest in the property j 
acquired under the option, if it should be exercised. But j 
40 cents of the royalty was to be returned to Van De- | 
vanter, and the thirty-six percent interest was not to be ! 
transferred until Van Devanter had received $40,CK)0 from ! 
the proceeds of the business. Van Devanter said it is 
“this or nothing”. (R. 228) Faced with the refusal of 
Van Devanter to perform the Washington contract, and 
with the refusal of Church to grant the option while the i 
question existed of an agreement between Bacon and Van ; 
Devanter, the consequence of which would have meant a ' 
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total loss to Bacon, he capitulated and signed a contract 
for the $2 royalty and the thirty-six percent interest. 
(Plaintiffs’ Exl 9, R. 706) 

The option was then executed by Van Devanter and 
Church. Thirty days later a transfer of the Church prop¬ 
erty and rights was made to Van Devanter. 

Bacon has received no transfer of the thirty-six per¬ 
cent interest, and only about $650 in royalty payments. 
i(Defendant’s Ex. 13, R. 746) Shipments of manganese 
by Van Devanter were begun in August 1953, and royalty 
payments were made to appellants until March 1954, at 
which time they were terminated because of the filing of 
this suit. (Plaintiffs’ Ex. 14, R. 718) 

The royalty payments represent the sum total received 
by appellants as the fruits of their engineering learning, 
study, ingenuity and labors, in originating and perfecting 
the plan and opportunity for the acquisition of the manga¬ 
nese property appropriated by appellee. 

The Acquisition by Appellee Solely in His Own Interest Was 
a Wrongful Appropriation and Created a Constructive 
Trust for the Benefit of Appellants 

A constructive trust is the formula through which 
the conscience of e(iuity finds expression. When prop¬ 
erty has been acquired in such circumstances that the 
holder of tlie legal title may not in good conscience 
retain the beneficial interest, equity converts him into 
a trustee. 

Beatty v. Guggenheim Co., 225 N.Y. 380, per Car- 
dozo: 122 XE 378, 380. 

(’ited with approv’al in Ilarrington v. Emmerman, 
88 App. D.C. 23; 186 F. 2d 757, 761, CA D(\ 
1950. 

Doing V. Riley, 176 P. 2d 449. 

Kaye v. Smitherman, 225 F. 2d 583, 593, CA 10, 
1955. 

(yOnstructivo trusts are raised by equity for the 
purpose of working out right and justice, where there 
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was no intention of the party to create such a rela¬ 
tion, and often directly contrary to the intention of 
the one holding the leii^al title. All instances of con¬ 
structive trust may be referred to what equity de- ! 
nominates fraud, either actual or constructive, includ- ! 
ing acts or omissions in violation of fiduciary obliga- j 
tions. If one party obtains the legal title to property, j 
not only by fraud or by violation of confidence or of 
fiduciarv relations, but in anv other unconscientious ! 
manner, so that he cannot equitably retain the property i 
which really belongs to another, equity carries out its i 
theory of a double ownership, equitably and legally, | 
by impressing a constructive trust upon the property | 
in favor of the one who is in good conscience en- j 

titled to it, and who is considered in equity as the j 

beneficial owner. Courts of equity, by thus extending i 
the fundamental principle of trusts—that is, the 1 
principle of a division between the legal estate in one ' 
and the equitable estate in another—to cases of i 

actual or constructive fraud and breaches of good faith, | 

are enabled to wield a remedial power of tremendous , 
efficacy in protecting the rights of property. j 

Pomerojf’fi Equity Jurisprudence, 5th ed., section ! 
155. I 

If a person obtains the legal title to property by | 
such arts or acts or circumstances of circumvention, i 
imposition, or fraud, or if he obtains it by virtue of j 
a confidential relation, and influence under such cir- ! 
cumstances that he ought not, according to the rules | 
of equity and good conscience as administered in j 
chancery, to hold and enjoy the beneficial interest of i 
the property, courts of equity, in order to administer 
complete justice between the parties, will raise a trust i 
by construction out of such circumstances or relations; | 
and this trust they will fasten upon the conscience ! 
of the offending party and vfill convert him into a 
trustee of the legal title, and order him to hold it or j 
to execute the trust in such manner as to protect the | 
rights of the defrauded party and promote the safety ! 
and interests of society. j 

I 

Perry on Trust, 6th ed., paragraph 166, p. 260. ! 

Bogert, Trusts and Trustees, sec. 488. ' 


j 

i 


18 


A constructive trust is a fiction imposed as an equi¬ 
table device for achieving justice, . . . and not for 
the purpose of doing an injustice. The elements of 
a claim to enforce a constructive trust are (1) a fidu- 
' ciary relationship, and (2) the use by the fiduciary of 
knowledge or interest acquired through the relation¬ 
ship in frustration of its purpose.... Perhaps another 
way of saying the same thing is that one in a position 
of trust who does for himself what he is obligated to 
do for his boneficiarv, mav not retain the fruits of 

V 7 V 

his dereliction. 

Magidson v. Duggan, 212 F. 2d 748, 759, CA 8 
1954. 

In Meinhard v. Salmon, 249 N.Y. 458; 164 N.E. 545; 
joint adventurers owned a lease on property from which 
they derived a profit. Upon expiration of the lease, one of 
their number acquired a new lease for himself alone; and 
the others sued to impress a trust on the lease for their 
benefit. In an opinion written by Judge Cardozo affirm¬ 
ing a judgment declaring a trust, the Court said: 

Joint adventurers, like copartners, owe to one 
another while the enterprise continues, the duty of 
finest loyalty. Many forms of conduct permissible 
in a workaday world for those acting at arras length, 
are forbidden to those bound by fiduciary ties. A 
trustee is held to something stricter than the morals 
of the market place. Not honesty alone, but the 
punctilio of an honor, the most sensitive, is then the 
standard of behavior. As to this there has developed 
a tradition that is unbending and inveterate. Uncom¬ 
promising rigidity has been the attitude of courts of 
equity when petitioned to undermine the rule of un- 
di\nded loyalty by the “disintegrating erosion” of 
particular exceptions. Only thus has the level of con¬ 
duct for fiduciaries been kept at a level higher than 
that trodden by the crowd. It will not consciously be 
lowered by any judgment of this court, (p. 546) 

The trouble about his conduct is that he excluded 
his coadventurer . . from any chance to enjoy the 
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opportunity for benefit that had come to him alone by 
virtue of his agency. This chance, if nothing more, 
he was under a duty to concede. The price of its 
denial is an extension of the trust at the option and 
for the benefit of the one "whom he excluded, (p. 547) 

He was inucli more than a coadventurer. He was 
a managing coadvonturer. For him and for those like 
him the rule of undivided loyalty is relentless and 
supreme, (p. 548) 

The parties were engaged in a joint adventure. 

Kaye v. Smitherman, 225 F. 2d 583, CA 10, 1955. 

KasiMe v. Baker, 146 F. 2d 113, 115-116, CA 10, 
1945. 

Dana v. SearigJif, 47 F. 2d 38, 41, CA 10, 1931. 

Sturm V. Ulrich, 10 F. 2d 9, 12, CA 5, 1925. 

Persons who engage in a joint adventure are in a fiduci¬ 
ary relation to each other. 

Restatement of the Law of Restitution, Quasi 
Contracts, and Constructive Trust, Sec. 166(d), 
676. 

Dayvault v. Baruch Oil Corp., 211 F. 2d 335, 339, 
CA 10 1954. 

Doing v. Riley, 176 F. 2d 449, 458, CA 5, 1949. 

Harrington v. Emmerman, 88 App. D.C. 23; 186 
F. 2d 757, 761, footnote 9, CA DC 1950. 

Reynolds v. McMurray, 60 F. 2d 843. 

The fiduciary relation among joint venturers requires 
the exercise of good faith, one toward the others, and none 
of them may appropriate any property or opportunity 
within the purview of the relationship. 

Blackner v. McDermott, 176 F. 2d 498, 501, CA 
10, 1949. 

Dexter Carpenter v. Houston, 20 F. 2d 647, 652, 
654. 


Joint venturers, like partners, owe to one another the 
“finest loyalty”. 

Meinhard v. Salmon, 249 N.Y. 458, per Cardozo; 

164 N.E. 545. 

Bogert, Trusts and Trustees, sec. 488. 

The existence of the Washington contract is necessarily 
implied from the circumstances and the words and conduct 
of the parties. Appellee’s silence and mere shrug of the 
shoulders when called upon to “speak up” if he meant 
to refuse to go into the deal except for control, amounted 
to assent to the twenty percent interest. 

Silence and inaction in certain circumstances can 
operate as an acceptance of an offer, as, for instance 
“Where the offeree wdth reasonable opportunity to 
reject offered services takes the benefit of them under 
circumstances which would indicate to a reasonable 
man that tliey were offered with the expectation of 
compensation.” 

Ballard v. Tingue Mills, 128 F. Supp. 683, 688, 

DC Conn. 1954. 

Restatement of the Laic of Contracts, Vol. 1, sec. 
372 (b) 

Conduct may bespeak a contract as loudly as words. 
One may so act that what he does is consistent only with 
the thought that he has promised to do something 
else. Such a promise is said to be implied and is im¬ 
puted to him, although he has not directly nor in terms 
made it. 

Zones V. Lehigh Valley Co., 41 F. 2d 552, DC Pa. 

1930. 

Paxton V. Comm., 144 F. 2d 772. 

Wisconsin Steel Co. v. Maryland Steel Co., 203 F. 
403, 406, CA 7, 1913. 

Restatement of the Law of Contracts, Vol. 1, Sec. 

21 . 

1 Williston, Contracts (1936 ed.), sec. 22A. 
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The Contract Made at Bluefileld Was V^thout Consideration 

and Void 

The Bluefield contract was one in which Van Devanter 
agreed to do a small part of what he had agreed to do by 
the first contract. The only substantial difference between 
the two contracts was to increase the interest of the ap¬ 
pellee from twenty to fifty-four percent, and to reduce 
that of appellants to a thirty-six percent postponed in¬ 
terest. 

A contract to perform less than one has agreed to per¬ 
form, is without consideration and void. Such a contract 
by a fiduciary is void for the additional reason that it is 
a violation of his fiduciary duty. 

Merrick v. Giddings, 12 D. C. 394, 411-412. 

Cuneo Press v. Clayhurn Corporation, 90 F. 2d 
CAT 10^7 

BobtT^onv. Jewett, 116 N.Y. 40; 22 N.E. 224; 
Ct. Appeals, New York, 1899. 

Wilday v. Robinson, 32 N.Y.S. 1018, 1020, 1895. 

The finding of the Trial Court that appellants accepted 
benefits under the Bluefield contract, i.e., about $650 in 
royalty payments, is of no significance. That fact does 
not change the void character of the contract, because ob¬ 
viously the acceptance of meagre benefits under a contract 
by one who is entitled to greater benefits under a preceding 
contract which the other party has refused to perform can 
not prevent recovery of the full benefits under the preced¬ 
ing contract. 

Moreover, appellee, having breached the Bluefield con¬ 
tract by termination of the royalty payments, is estopped 
to rely on it in this case. 

Merchants National Bank v. Sexton, 228 U.S. 634, 
1913. 

Lyle Cashion Co. v. McKendrick, 205 F. 2d 609,611, 
CA 5,1953. 
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Atkinson v. Atkinson, 167 F. 2d 793, 796, CA 7, 
1948. 

McLean v. Texas Co., 103 F. 2d 989, 991, CA 5, 
1939. 

The Finding Thai Appellee Lost the Trust Property Is Pre¬ 
mature, Is Immaterial and Is Not Supported by the Evidence 

The Trial Judge found that appellee lost the property 
by foreclosure in 1954. At the trial the question whether 
appellee had lost the property, was postponed by tlie 
Trial Judge along with other factual questions, until a 
decision of the question whether the events which had oc¬ 
curred in Washington established liability of the appellee; 
with the understanding that if appellants should prevail on 
that question, the trial would be resumed and completed on 
these corollaries of liability. (R. 497, 535, 539, 555.) 

The finding that appellee has lost the property, is, there¬ 
fore, premature and immaterial at this time. 

This suit was filed in November 1953. In August 1954, 
appellee executed an instrument making a voluntary trans¬ 
fer of property which appellants contend is the most valu¬ 
able part of the trust estate in which they claim an in¬ 
terest, to three trustees for the benefit of Church, two of 
whom were attorneys for Van Devanter and Church re¬ 
spectively. (Plaintiffs’ Ex. 23.) 

Some evidence of this transfer and of related circum¬ 
stances, was presented by appellants as indicating a plan 
to defraud them of their equitable interest in the property. 
But upon the statement of the Trial Judge that loss of the 
property was a collateral matter until a decision of the 
main question, appellants desisted and postponed comple¬ 
tion of evidence on the subject. (R. 531, 532, 546-556, 405- 
415, 438, 439) 

Moreover, loss of the trust estate would not relieve ap¬ 
pellee of liability, at least 'wfithout proof that the loss 
was the result of causes which would exculpate a trustee. 


23 


The Trial Jud^e made no finding as to the cause of the 
foreclosure; and the loss may have been due to Van Devan- 
ter’s mismanagement, waste, collusion, etc. Whether, for in¬ 
stance, the loss of the property was bona fide and not pre¬ 
ventable, would depend wholly or in large measure upon 
the financial results of the enterprise. As to this, the 
Trial Judg’e said “I am not concerned with the success or 
lack of success of the project”; and that if appellants pre¬ 
vail, “then certainly it becomes very important to have de¬ 
termined by way of an audit what the profits were” etc, 
(R. 497, 535) 

CONCLUSION 

We respectfully submit that the judgment should he 
reversed. 

Russell Hardy, Sr. 

Ben Paitl Noble 

Russell Hardy, Jr. 

Attorneys for appellants. 
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616 Filed Nov. 12, 1953 

UNITED STATES DISTRICTT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5239-’53 

Ja.mes E. Bacon, 1025 Connecticut Ave., N.W. 

Washington, D. C. 

Willis J. Ballinger, 2122 Massachusetts Ave., N.W. 
Washington, D. C. 

Plaintiffs, 

V. 

Winslow B. Van Devanter, 2801 Chesterfield Place, N.W. 
Washington, D. C. 

Defendant. 


Complainl 

1. The plaintiffs, James E. Bacon and Willis J. 
Ballinger and the defendant Winslow B. Van Devanter, on 
or about May 4, 1953, entered into an agreement for the 
mining, milling and selling of manganese. Bacon agreed 
to contribute to and accept on behalf of the associates, 
certain offers made to him by Lester R. Church, Bland 
Mining & Manganese Corporation and others, who were 
owners of leases of land containing deposits of manganese, 
of rights for the mining, milling and selling thereof, and 
in respect of which Bacon had made professional examina¬ 
tions and discoveries as a mining engineer. 

2. Bacon and Ballinger, who were then engaged in the 
solicitation of other persons to become associated with 
them in accepting the offers and engaging in the mining, 
milling and selling of manganese, at the request and upon 
the agreement of Van Devanter to become associated with 
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them and to provide funds necessary for accepting the 
otfers and procuring the rights aforesaid, desisted 

617 in reliance upon that request and agreement from 
further solicitation of other prospective associates. 

3. It was agreed that Van Devanter should have a 
twenty percent share in the ownership, management and 
profits, benefits and other proceeds of the business in which 
the parties were associated, that Bacon and Ballinger 
should have an eighty percent share therein, and that such 
part of the eighty percent as should be necessary for the 
purpose should be used for the procurement of funds for 
the purchase of machinery, capital and other necessaries 
of the operation of the business. 

4. On or about May 9, 1953, Bacon and Van Devanter 
met with Lester R. Church, Bland Mining & Manganese 
Corporation and other persons, at Bluefields, Virginia, for 
the purpose of accepting the offers made to Bacon, as 
aforesaid. Bacon and Van Devanter learned at that time 
that other persons had also offered to acquire the rights 
to mine, mill and sell the manganese and were then present 
at Bluefields for that purpose, and Bacon and Van 
Devanter were informed by Lester R. Church, Bland 
Mining & Manganese Corporation and other persons that 
the rights would not be transferred to them unless a final, 
binding and secured acceptance was made without delay 
on the terms and conditions theretofore offered. 

5. Thereupon, Van Devanter, knowing that Bacon and 
Ballinger would not be able within that time to procure 
the funds necessary, and which Van Devanter had agreed 
to provide for acceptance of the offers, from any person 
other than Van Devanter; and Van Devanter, knowing 
that his refusal at that time to perfonn his agreement to 

provide the funds, would result in a total loss to 

618 Bacon and Ballinger of the opportunity to acquire 
the rights to mine, mill and sell the manganese and 

to earn the substantial profits to accrue therefrom, refused 
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i 
j 

to provide the funds unless the twenty percent share for ! 

which he had contracted should be increased to fifty-four | 

percent. j 

6. Because of their inability under the circumstances | 

to procure the funds necessary, and for the purpose of j 

averting a total loss of the opportunity and profit afore- j 

said, Bacon and Ballinger submitted to the demand made j 

by Van Devanter, and Bacon, acting for himself and | 

Ballinger, signed a document prepared by Van Devanter ; 

and stipulating that Van Devanter should have a fifty-four j 

percent share in the ownership, management and profits, j 

benefits and proceeds of the enterprise. j 

7. Thereupon Van Devanter caused one or more cor- j 

porations to be organized, whose identity as to places of I 
incorporation, names, capitalizations, number of shares , 
and otherwise, have been withheld from plaintiffs by ! 
Van Devanter, and are unknowm to them. j 

8. Plaintiffs are informed and believe, and therefore i 

allege, that Van Devanter has caused the rights for the j 
mining, milling and selling of manganese aforesaid to be | 
transferred to and held by said corporations. Those cor- j 
porations are wholly controlled by Van Devanter, and he i 
has refused, and has caused them to refuse, to issue to ! 
the plaintiffs any stock or other interest therein. 1 

9. Plaintiffs are informed and believe, and therefore j 
allege, that the reasonable value of the profits which will j 
be derived from the rights for mining, milling and selling j 

manganese thus wrongfully appropriated by Van | 
619 Devanter, will amount to not less than $4,200,000 of ! 

which only $840,000 will rightfully accrue to Van | 
Devanter and $3,360,000 of which should rightfully accrue | 
to the plaintiffs. j 

Wherefore, plaintiffs pray: I 

1. That the Court adjudge that Van Devanter holds 
eighty percent of the interests in the ownership, manage- 

i 

i 

i 

i 

I 

I 

i 
i 

I 


f 
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ment and profits, benefits and other proceeds from the 
business of mining, milling and selling manganese, as a 
trustee for the plaintiffs, and that he be required to execute 
that trust by transferring and making delivery of such 
interests, in whatever form held, to the plaintiffs; or 

2. That they may have judgment against Van Devanter 
for damages in the sum of $3,360,000. 

3. That Van Devanter be enjoined from mining, milling 
and selling any manganese from the lands aforesaid, and 
from in any manner using or distributing any funds or 
interest derived therefrom. 

Russeli, Hardy, Sr. 

Russell Hardy, Sr. 

1820 Jefferson Place, N.W. 
Washington, D. C. 

Bex Paul Noble 
Ben Paul Noble 
1025 Connecticut Avenue, N.W. 
Washington, D. C. 

Attorneys for plaintiffs 

November 12, 1953 

620 Filed Dec. 2, 1953 

Answer 

First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 

Answering the allegations of the complaint defendant 
states as follows: 

1. Denies the allegations of paragraph 1. Defendant 
at no time made any agreement with plaintiff Ballinger, 



and the only agreement between defendant and plaintiff 
Bacon was embodied in a written agreement dated May 11, 
1953. A true copy of this agreement is attached hereto 
as Exhibit A; attached as Exhibit B is a true copy of the 
option agreement referred to in Exhibit A. In the agree¬ 
ment attached as Exhibit A plaintiff Bacon represented 
that no person associated with him had any claims against 
defendant and agreed to indemnify defendant against any 
such claims. 

621 2. Defendant is without knowledge or information 

sufficient to form a belief as to the truth of the 
allegations of paragraph 2. 

3. Denies the allegations of paragraph 3. 

4. Answering the allegations of paragraph 4, defendant 
admits that on or about May 9, 1953, he met in Bluefield, 
West Virginia, with Lester K. Church and plaintiff Bacon, 
and that Church advised that since other parties were in¬ 
terested in the property under discussion defendant should 
take an option on the property if he wished to he certain 
of acquiring it. Defendant otherwise denies the allegations 
of paragraph 4. 

5. Denies the allegations of paragraph 5. 

6. Denies the allegations of paragraph 6, and refers to 
the agreement entered into between defendant and plaintiff 
Bacon, copy of which is attached hereto as Exhibit A. 

7-8. Denies that he has organized any corporations in 
which either plaintiff has or is entitled to any interest. 

9. Denies the allegations of paragraph 9. 

Counterclaim 

1. On May 11, 1953, defendant and plaintiff James E. 
Bacon entered into the written agreement referred to in 
the above answer, true copy of which is attached hereto 
as Exhibit A. This agreement gives to Bacon a contingent 
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interest of thirty-six per cent (36%) in a mining operation 
involving property in Bland County, Virginia, known as 
the “Byrnes Heirs tract”, 'which operation is further 
described in the option agreement attached hereto as 
Exhibit B. The agreement between defendant and plain- 
titf Bacon (Exhibit A) was made in consideration of a 
written report on the said property which was furnished 
to defendant by plaintiff Bacon, who was designated on 
the face of the report as “James E. Bacon, District of 
Columbia, Registered Professional Engineer”; and in con¬ 
sideration of certain services in the nature of brokerage 
claimed to have been rendered by plaintiff Bacon. In said 
agreement plaintiff Bacon represented 

622 “that he speaks for and hereby binds any and all 
persons who are or have been associated with him 
in any way in bringing the aforesaid property to the 
attention of the party of the first part and that this agree¬ 
ment is the entire agreement for compensation or any 
other return or interest in regard to said property due to 
him or any such person from the party of the first part, 
and that he will indemnify and save the party of the first 
part harmless from any such claim by anyone w'ho has been 
in any way associated with the party of the second part 
in the premises.” 

2. In the complaint herein a claim is asserted on behalf 
of plaintiff Ballinger on the ground that he was associated 
with plaintiff Bacon in the rendering of the purported 
brokerage services, despite the above-quoted representa¬ 
tion and agreement by plaintiff Bacon to indemnify 
defendant against any such claims. 

Wherepore, defendant prays: 

1. That the complaint be dismissed; 

2. That defendant have judgment against plaintiff 
James E. Bacon for any sums that may be adjudged 
against defendant in favor of plaintiff Willis J. Ballinger, 



i 

and have such other and further relief under his counter¬ 
claim as is just; 

3. That defendant recover his costs. 

Winslow B. Van Devanter 
Winslow B. Van Devanter 

District of Columbia) ss: 

Winslow B. Van Devanter, being duly sworn, deposes 
and says that he is the defendant named in the foregoing 
answer and counterclaim; that he has read the same and 
knows the contents thereof; that the statements of fact 
therein made as upon personal knowledge are true, 
and those made upon information and belief he 
623 believes to be true; and that he executed the same 
as his free act and deed. 

Winslow B. Van Devanter 
Winslow B. Van Devanter 


666 Filed May 16, 1955 

Findings of Fact and Conclusions of Law 

Plaintiffs contended that on or about May 4, 1953, they 
entered into an oral contract with defendant for a joint 
venture for mining and dealing in manganese under which 
contract plaintiffs were to have an 80% interest in the 
business and defendant a 20% interest. The properties 
encompassed in plaintiffs claim consisted of the Byrnes 
Heirs Tract, Bland Mining and Manganese Corp., five 
leases on the Burton, Blankenship and Wright properties 
and the Stange property and the so-called Van Devanter 
Mill. Defendant claimed that the only contract he had 
with plaintiffs was a written agreement between himself 
and plaintiff, Bacon, on behalf of himself and his 
associates, including plaintiff, Ballinger, dated May 11, 
1953, which pertained to the Byrnes Heirs property and 
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Bland Mining and Manganese Corporation and nothing 
more. 

After consideration of the testimony taken on behalf of 
plaintiffs and defendant and the numerous exhibits, the 
Court finds the following facts: 

That the only contract between the parties was the 
written one of May 11, 1953 which was arrived at 
667 freely and openly, and plaintiffs have accepted 
benefits under it. 

That said contract of May 11, 1953 was confined to the 
Byrnes Heirs and Bland Mining and Manganese Corpora¬ 
tion properties and had nothing to do with either the 
Burton Blankenship and Wright properties, nor the Stange 
lease and Van Devanter Mill. 

That defendant lost all title and interest to and in the 
Byrnes Heirs and Bland Mining and Manganese properties 
through foreclosure in 1954. 


Conclusions of Law 

Since the contract of May 11, 1953 was the only contract 
entered into between the parties and fixed their rights or 
interests at 36% for plaintiffs and 54% for defendant in 
the Byrnes Heirs and Bland Mining and Manganese Cor¬ 
poration properties only, plaintiffs have no interest in the 
Burton, Blankenship and Wright properties other than 
a royalty interest, which is not an issue in this case, and 
no interest whatsoever in the Stange lease or the mining 
operations thereon, nor in the Van Devanter Mill, nor in 
any other mining ventures of defendant. 

Accordingly, judgment will be entered for defendant 
dismissing the complaint with costs. Also, defendant's 
counterclaim will be dismissed with costs for counter¬ 
claimant. 

Matthew F. McGuire 
Judge 
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669 Filed May 16, 1955 

Judgment 

This action came on to be tried before the Court, and 
the evidence adduced by the parties having been heard and 
the Court having made its findings of fact and conclusions 
of law, it is, this 16th day of May, 1955 

Oedeeed, Adjudged and Decreed 

1. That the complaint be, 2 fnd the same is dismissed, 
with prejudice, with costs against the plaintiffs. 

2. That the counterclaim be, and the same is dismissed, 
with prejudice, with costs for counterclaimant. 

Matthew F. McGuire 
Judge 


Seen: 


Attorneys for Plaintiffs 

J. Edward Burroughs, Jr. 
Attorney for Defendant 
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Plaintiff's Exhibit No. 9 

706 Filed Sep. 2, 1955 

This Agreement, made this 11th day of May, 1953, by and 
between Winslow B. Vandevanter, party of the first part, 
and James E. Bacon, party of the second part; 

W’’ I T N E S S E T H : 

That Whereas, the party of the first part is this day tak¬ 
ing an option from Lester R. Church and Bland Mining & 
Manganese Corporation on property to be used for the 
mining and processing of manganese ore, which option pro¬ 
vides for the payment of Five Thousand Dollars ($5,000.00) 
cash. Thirty-Five Thousand Dollars ($35,000.00) on exer¬ 
cise thereof, Fifty Thousand Dollars ($50,000.00) of de¬ 
ferred purchase money to be paid from the proceeds of the 
business thereafter and in which business Lester R. Church 
shall have in addition a ten per cent (10%) interest; and 

Whereas, the party of the second part has examined said 
property and its possibilities for profit and has been instru¬ 
mental in aiding the party of the first part to obtain said 
option, wherefore the parties hereto desire that the party 
of the second part shall have the rights hereinafter agreed 
upon in return for his aforesaid services; 

Now Therefore, in consideration of the premises and 
the sum of Ten Dollars ($10.00) cash in hand paid the party 
of the first part agrees as follows: 

(a) If the aforesaid option be exercised there shall be 
paid to the party of the second part from the proceeds of 
the mining thereafter carried on upon and with said prop¬ 
erty, as an overriding royalty, the sum of Two Dollars 
($2.00) per long ton for each and every long ton of man¬ 
ganese ore mined and shipped from the premises, railroad 
weights to govern, payment to be made on the 25th day of 
the month following shipment. 

(b) If said option be exercised, then when the sum of 
Forty Thousand Dollars ($40,000.00) paid therefor net 


after all personal taxes thereon paid or payable by the 
party of the first part, shall have been returned to the party 
of the first part or his nominees from the proceeds of the 
said mining, the party of the first part vdll transfer 
707 or cause to be transferred to the party of the second 
part or his nominees forty per cent (40%) of the 
ninety per cent (90%) interest in said mining property 
actually acquired by the party of the first part or his nomi¬ 
nees upon the exercise of said option. The party of the 
second part shall have the right, however, to pay to the 
party of the first part at any time forty per cent (40%) of 
the aforesaid Forty Thousand Dollars ($40,000.00) or the 
part thereof then not returned to the party of the first part 
as aforesaid, whereupon he shall then be entitled to a trans¬ 
fer of the aforesaid forty per cent (40%) of said ninety per 
cent (90%) interest, and the amount so paid shall be re¬ 
turned to the party of the second part from the proceeds 
of said mining in the same manner hereinabove provided 
for the return thereof to the party of the first part. It is 
agreed that the first Forty Thousand Dollars ($40,000.00) 
net after said personal taxes taken out of the proceeds of 
the mining by the party of the first part, or by the party of 
the first part and the party of the second part if the latter 
elect to pay the aforesaid forty per cent (40%) thereof to 
the party of the first part, shall be counted as a return of 
the Forty Thousand Dollars ($40,000.00) paid for and upon 
the exercise of said option. 

(c) If new' and additional capital (invested as distin¬ 
guished from borrow'ed) be needed in said mining business 
for the prosecution thereof the party of the first part agrees 
to first obtain the agreement and consent of Lester R. 
Church therefor, and the party of the second part shall be 
given an opportunity to contribute thereto such sum as 
will maintain his potential forty per cent (40%) of ninety 
per cent (90%) interest in the business prior to such addi¬ 
tion of capital thereto. 
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(d) If the party of the first part should die before the 
expiration of said option without having exercised same, 
or if he should decide not to exercise same according to its 
terms, he hereby agrees that the party of the second part 
shall have all of the rights of the party of the first part 
therein as his nominee, upon paying to the party of 
708 the first part or his personal representative the sum 
of Five Thousand Dollars ($5,000.00). 

And in consideration of the premises and the undertak¬ 
ings and agreements of the party of the first part herein 
contained, the party of the second part hereby agrees to 
pay unto the party of the first part the sum of Forty Cents 
(.40) out of every Two Dollars ($2.00) of overriding roy¬ 
alty received by the party of the second part as hereinabove 
provided. The party of the second part further represents 
and agrees that he speaks for and hereby binds any and all 
persons who are or have been associated with him in any 
way in bringing the aforesaid property to the attention of 
the party of the first part and that this agreement is the 
entire agreement for compensation or any other return or 
interest in regard to said property due to him or any such 
person from the party of the first part, and that he will 
indemnify and save the party of the first part harmless 
from any such claim by anyone who has been in any way 
associated with the party of the second part in the prem¬ 
ises. 

Witness the following signatures and seals: 

Winslow B. VanDevanter (seal) 
James E. Bacon (seal) 

The foregoing agreement has been read in its entirety 
and is hereby approved, this 11th day of May, 1953. 

Lester K. Church 

Witness to the above 3 signatures: 

W. T. Hanson 

Edmund D. Wells, Jr. 


14 


Plaintiff's Exliibil No. 11 

710 Filed Sep. 2, 1955 

This Agreement, made this 10th day of June, 1953, hy 
and bet-vveen James E. Bacon, party of the first part, and 
Ben Braunltch, party of the second part, and Willis J. 
Ballinger, party of the third part; 


WITNESSETH: 


That Where.vs, the party of the first part having:: entered 
into an agreement with Winslow B. VanDevanter, dated 
May 11, 1953, pertaining to the taking of an option from 
Lester A. Church and the Bl\nd Mining & ^Manganese 
Corporation, copies of this aforementioned agreement hav¬ 
ing been furnished to all parties to this agreement; and 

Whereas, parties of the second and third part having 
been instrumental in obtaining said option and said agree¬ 
ment; Now Therefore, in consideration of the premises 
and the sum of Ten Dollars ($10.00) cash in hand paid the 
party of the first part agrees as follows: 

(a) If the aforesaid option be exercised and the party 
of the first part receives, from the proceeds of mining there¬ 
after carried on under the terms of the aforesaid option 
and agreement, as an overriding royalty, the sum of Two 
Dollars ($2.00) per long ton for each and every long ton 
of manganese ore mined and shipped from the premises, 
railroad weights to govern, party of the first part agrees to 
disburse, or to arrange for the disbursement, any and all 
monies received as said overriding royalty pa\Tnonts, when, 
as and if received, as follows: 


To James E. Bacon 
To Ben Braunlich 
To Willis J. Ballinger 
To Winslow B. Van¬ 
Devanter 


30% or $.60 (Sixty Cents) per LT 
30% or $.60 (Sixty Cents) per LT 
20% or $.40 (Forty Cents) per LT 

20% or $.40 (Forty Cents) perLT 
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711 (b) If said option be exercised; and when the sum 

of Forty Thousand Dollars ($40,000.00) paid there¬ 
for net after all personal taxes thereon paid or payable by 
VaxDevanter, shall have been returned to VaxDevanter 
or his nominees from the proceeds of the said mining; and 
when VanDevaxter transfers or causes to be transferred 
to party of the first part or his nominees forty per cent 
(40%) of the ninety per cent (90%) interest in said mining 
property actually acquired by VaxDevanter or his nomi¬ 
nees; then party of the first part agrees to divide said 
interest as follows: 

To James E. Bacon— Thirty three and % per cent (33l^%) 
To Ben Braunlich— Thirty three and per cent (33%%) 
To Willis J. Ballinger-Thirty three and % per cent (33%%) 

(c) Party of the second part and party of the third part 
hereby agree that this agreement is the entire agreement 
for compensation or any other return or interest in regard 
to said property due to him or any such person from the 
party of the first part or from VaxDevaxter. 

WiTXESS the following signatures and seals: 

James E. Bacox (seal) 

Witness: 

James E. Bacon, Jr. 

Ben Braunlich (seal) 

AVitness: 

Ethel Braunlich 

AVillis J. Ballinger (seal) 

Witness: 

James E. Bacon, Jr. 
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STATEMENT OF QUESTIONS PRESENTED 

(1) Whether, as appellants contend, there was an oral 
agreement with appellee for a joint venture for the mining 
of manganese ore wherein appellants were to have an 
eighty per cent interest and appellee, who was to finance 
the venture, a twenty per cent interest, or was the written 
contract, dated iMay 11, 1953, under which appellants were 
to receive a thirty-six per cent interest and appellee a 
fifty-four per cent interest, as the lower court found, the 
only agreement between the parties- 

(2) Whether appellants, who accepted benefits under the 
written contract of May 11, 1953, are estopped to claim 
that that contract was a nullity because of a lack of con¬ 
sideration. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,889 


James E. Bacon and Willis J. Ballinger, 

Appellants, 

V. 

Winslow B. Van Devantee, 

Appellee. 


Appeal from the United States District Court for the 
District of Colvimhia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Sometime in the forepart of 1953, one Braunlich ad¬ 
vised appellant. Bacon, that Lester Church of Bluefield, 
West Virginia, who owned the right to mine manganese 
from an area of land known as the Byrnes Heirs Tract, 
in Bland County, Virginia, adjacent to Bluefield, as well 
as the Bland Mining and Manganese Corporation which 
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operated the mining mill, known as the Hollybrook Mill, 
wanted to dispose of his holdings. (R. 44, 90, 81, 143, 186) 
Bacon, a mining engineer of allegedly wide mining experi¬ 
ence, made a few exploratory examinations of the property 
and then obtained from Church the right to sell the prop¬ 
erty for him or the right to purchase it for the sum of 
$75,000.00, which right was scheduled to expire at noon 
on May 6, 1953. (R. 173, 371) Bacon being without the 
necessary funds to acquire the property prepared a report 
somew^hat in the nature of a prospectus w’hich was based 
chiefly on government publications and his examination 
of the property. (R. 88, 89) The ostensible purpose of 
this report w'as for use in negotiating with a prospective 
purchaser. His efforts to finance the venture had not been 
successful and time w’as running out on him when in late 
April, 1953, his wife introduced him to appellant, Bal¬ 
linger, w'hom she had recently met at a Daughters of the 
American Revolution meeting. (R. 42) Bacon then so¬ 
licited Ballinger’s aid in finding a “financial angel” w^ho 
w’ould provide $5,000 to purchase an option on the prop¬ 
erty and possibly an additional $35,000 to complete the 
down payment on the purchase price. Ballinger, a writer 
and economist, but w’hose only knowiedge of what he w^as 
trying to sell was what Bacon told him (R. 100, 101), ap¬ 
peared at appellee’s office in Washington, D. C., in the 
late afternoon of Tuesday, May 5, 1953, some 19 or 20 
hours before Bacon’s so-called right to buy or sell the 
property w’as to expire. Ballinger and Van Devanter had 
know’n each other socially, at least, for a number of years 
and Ballinger immediately set to w’ork to persuade Van 
Devanter, w’ho had had no previous experience in mining, 
to furnish the necessary funds to, at least, purchase the 
thirty or sixty day option ($5,000.00). Ballinger told him 
of the Government purchase program, the price being paid 
for manganese, the availability of the ore and in general 
such other bits of information as he had acquired from 
Bacon. When Van Devanter displayed an interest in the 
proposition, Ballinger urged that they go immediately to 
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see Bacon. As is t^rpical in situations of this kind, “time 
was of the essence.” (R. 46, 47, 62, 86) They went to 
Bacon ^s office where they met appellant Bacon and his son, 
James, Jr. There, Bacon proceeded to disclaim on the 
virtues of the proposal, such as the amount of ore avail¬ 
able, the Government purchase price and the prospective 
profits. Appellants contend that they then told Van De- 
vanter that the purchase price for a 90 per cent interest 
in the property was $90,000, payable $5,000 for a 30 day 
option, $35,000 upon exercise of the option, and $50,000 in 
deferred purchase money lien. Furthermore, that the in¬ 
dividual who put up the $40,000 down payment should re¬ 
ceive a 20 per cent interest and Bacon and Ballinger 80 
per cent to be divided between them and Braunlich and 
such others to whom Bacon might have been obligated- 
At this point it is important to observe that when Van 
Devanter came into the picture the purchase price as 
originally quoted to Bacon by the owner. Church, of 
$75,000 for a 100 per cent interest went up to $90,000 for 
a 90 per cent interest. (R. 173, 284-287) 

After considerable urging, particularly with reference to 
the immediacy of the situation. Van Devanter agreed to do 
two things only, (a) go to Bluefield with Bacon on Friday 
evening. May 8, 1953, to look over the properties and talk 
with the interested persons, and (b) to have $5,000 avail¬ 
able in Bluefield with which to purchase the option if he 
decided the property showed sufficient prospects to war¬ 
rant further study and if he could reach an agreement with 
all parties. (R. 67, 68, 355-356, 359-362, 474, 481) Bacon 
then telephoned Church and told him of Van Devanter’s 
interest and asked him to hold the property. 

There apparently were two other meetings in Washing¬ 
ton prior to the Friday night trip to Bluefield by Van De¬ 
vanter and Bacon, both of which were brought about by 
Ballinger’s concern over Van Devanter’s statement that if 
he put up the money to buy the property he would demand 
the control of it. Van Devanter says he never receded from 
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that position. (R. 355-356, 359-362, 474, 481) Ballinger 
says he thought he did. (R. 44) Bacon’s testimony on the 
subject is not clear. (R. 203-204) 


Van Devanter, Bacon and Bacon’s son arrived in Blue- 
field on Saturday morning. May 9, 1953, where they met 
Church, Church’s attorney, Wells, Braunlich and Hancock 
whom Van Devanter engaged as his attorney. They in¬ 
spected the property and in the evening met in Wells’ office 
to discuss the terms of the option and the agreement be¬ 
tween Van Devanter, Bacon and Bacon’s associates. Van 
Devanter had then decided that he would purchase the op¬ 
tion provided he could come to terms with (a) Church, the 
owner, as to the option agreement, and (b) Bacon as to 
the share in the enterprise for Bacon, Ballinger, Braunlich 
and any other associates of Bacon. 


The discussions with Church regarding the terms of pur¬ 
chase, etc. were progressing satisfactorily when apparently 
Bacon raised the question of what his interest and that of 
his associates was to be. (R. 381) After some discussion 
on that topic they decided to adjourn until Sunday morn¬ 
ing. 

On Sunday morning, Braunlich, who appears to have 
acted as the mediator (R, 233, 490-491) met with Van De¬ 
vanter and Bacon and they agreed on the terms whic h are 
set forth in the contract of May 11, 1953 (PI. Ex. ^ the 
division of the $2.00 royalty provided for in the contract 
having been suggested by Braunlich and adopted by Bacon. 
(R. 233) 

Whereupon, they went to Hancock’s office and told the 
la'^wers the terms of the agreement. The agreements were 
prepared and executed on Monday, May 11, 1953, and the 
parties returned to Washington, apparently well satisfied 
■with their efforts. (R. 387) 

Thereafter, Van Devanter exercised the option by pay¬ 
ing the agreed sum of $22,000 and giving a purchase money 
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lien for $63,000, and received an “Assignment of Interest” 
from Church and Bland Mining and Manganese Corpora¬ 
tion as agreed by all. (PI. Ex. 16; R. 98, 118,132, 214, 282) 
Van Devanter took over the operation of the Byrnes Heirs 
Tract and Bland Mining and Manganese Corporation on 
June 10, 1953, and continued to operate them until August 
28, 1954, at which time Church foreclosed his lien on the 
properties. Van Devanter being in arrears on deferred pur¬ 
chase money payments to the extent of $6,000. (Deft’s Exs. 
4 and 5) In the meantime. Van Devanter had invested 
$58,000 in the property which was a total loss to him. (R. 
520) 

The discussions in Washington at which the claimed oral 
contract was made and the written contract of May 11, 
1953, all centered around and involved the properties known 
as the Byrnes Heirs tract and the Bland Mining and Man¬ 
ganese Corporation only (R. 48, 99, 128; PI. Ex. 9). There 
was some loose talk with respect to some other properties, 
but the only interest Bacon and his associates had other 
than Byrnes Heirs and Bland Mining and Manganese Cor¬ 
poration was a subsequent agreement by Van Devanter 
to pay Bacon a $2.00 per ton royalty on any ore mined 
from the five adjacent leases: Burton, Blankenship and 
Wright properties, and no interest whatsoever in the so- 
called Stange property (R. 48, 89, 90, 169, 304, 366, 401, 
402, 456, 505, 519). 

After receipt of the “Notice to Cure Default” of Au¬ 
gust 2, 1954, and before the actual foreclosure of the lien 
on the properties, appellee. Van Devanter, notified appel¬ 
lants of the Notice and suggested that they might arrange 
to cure the default if they cared to do so. (Deft Ex. 6, PI. 
Exh. 22, Deft. Exh. 10) Nothing happened and the prop¬ 
erty went back to Church. 

WTiile Van Devanter was operating the B3rrnes Heirs 
and Bland Mining and Manganese Corporation properties 
under the terms of his contract with appellants, he paid to. 
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or deposited for the account of, Bacon on behalf of Bacon 
and others, the specified $2.00 per ton overriding royalty- 
on each ton of ore mined and sold, and appellants accepted 
such payments. (R. 121, 137, Deft. Ex. 13). 

SUMMARY OF ARGUMENT 

The parties had only one agreement covering their re¬ 
spective interests in the mining venture and that was the 
written agreement of May 11, 1953. Moreover, regardless 
of their present contentions, appellants affirmed the provi¬ 
sions of the written contract on many occasions and ac¬ 
cepted benefits under it. In addition, the question is moot 
since appellee lost the property which is the basic subject 
matter of this suit through foreclosure of the lien. 

ARGUMENT 

I. The only contract between the parties was the written one 

of May IL 1953 

The sole issue before the Court is one of fact: Did the 
parties have an oral agreement respecting their interests in 
the mining venture or was the written contract of May 11, 
1953, the only agreement between them. The lower Court 
found that the contract of May 11, 1953, was the only con¬ 
tract between the parties and that it was arrived at freely 
and openly. Any other conclusion would have been con¬ 
trary to the evidence. 

Neither of the appellants. Bacon nor Ballinger, make a 
positive statement that appellee Van Devanter agreed with 
them on anything in the Washington conferences except 
that he would go to Bluefield to inspect the property and 
have $5,000 available to purchase the option if he decided 
to do so (R. 63, 64, 67, 68, 103). Moreover, neither of the 
appellants has attempted to fix the date on which the al¬ 
leged oral agreement was made (R. 95-97). They do admit, 
however, that Van Devanter kept insisting that, as they 


put it, “capital must control” and that worried Ballinger 
considerably (R. 70-71, 80, 103, 202-204). 

xVlthough proclaiming loudly that Van Dcvantcr de¬ 
frauded them by violating his trust pursuant to an oral 
agreement, appellants during the interval of almost tw’o 
years between the first meeting on May 5, 1953, and the 
time of trial were unable to spell out clearly the terms of 
the agreement which they say was violated (R. 104-105, 
111-112, 120, 133). 

As if that were not sufficiently blatant, appellants in 
their brief constantly berate Van Devanter for having 
taken title to the property in his own name (App. Br. 9, 
11, 16), -which was exactlv what the parties contemplated 
(R. 98, 214). This they say was just another incident of 
the fraud. 

The story is an old one. Bacon, essentially a promoter 
(PI. Ex. 1, R. 246-252), met Ballinger, an opportunist, by 
chance. Bacon thought he saw an opportunity to capture 
a quick dollar by reason of the Government’s very gener¬ 
ous manganese purchasing program. Being without funds 
or without sufficient faith in the future of the enterprise to 
risk his own capital, solicited Ballinger’s aid in finding a 
“financial angel”, who in this instance turned out to be 
Van Devanter. They attempt to create the impression 
that once Van Devanter sa-w the prospects he became 
avaricious and would not permit them to contact others 
(R. 53). It is only necessary to quote from the record two 
questions of appellants’ counsel to dispose of that one. 

“Mr. Hardy 

Q. Now reproduce as nearly as you can what you 
did and what you said to persuade Mr. Van Devanter 
to do what you -wanted him to do (R. 183). 

* * • 

Mr. Hardy 

Q. You were seeking, were you not, to persuade Mr. 
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Van Devanter to produce some money? That is cor¬ 
rect, is it? 

A. Yes.” (R. 185, 187-188) 

Til a further attempt to create an aura of sjTupathy for 
their assumed plight, appellants say they. Bacon, a min¬ 
ing engineer of vast experience and Ballinger, a writer 
and economist, worked out a complicated formula for fi¬ 
nancing the enterprise: 

“According to this plan the several interests in the 
enterprise would be divided as follows: 

For $40,000 . 20 percent 

Lester R. Church_ 10 “ 

Bacon _ 35 “ 

Ballinger _ 35 “ 

100 

(Bacon affidavit) 

which in substance meant that Bacon, for having learned 
that the property was for sale and for some promotional 
activities, and Ballinger, for having the good fortune to 
know a man who had a small amount of available capital, 
w’ere to receive a 70 per cent interest in the enterprise 
(they now claim 80 per cent) and the man who financed it, 
the munificient amount of 20 per cent. Also, Bacon was to 
have a job with the enterprise. That, they say, was the 
agreement; but it hardly seems necessary to point out that 
no one but a mongolian idiot would entertain such a 
proposition. For instance, Ballinger testified that he told 
Van Devanter that if he put up $5,000.00 for the option and 
decided to leave it in the enterprise he could have a 5 per 
cent interest, and that if he put up an additional $35,000 
he could have an additional 15 per cent interest or 20 per 
cent for $40,000.00 (R. 52). It w^ould seem that if $5,000 
would buy a 5 per cent interest, $40,000 should buy at least 
a 40 per cent interest, but not so tc Bacon and Ballinger. 
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The parties did not reach an agreement on their respec¬ 
tive interests in the proposed venture until Sunday morn¬ 
ing, May 10, 1953, at Bluefield and that agreement was re¬ 
duced to writing and signed on Monday, May 11, 1953 (R. 
453, 492). Moreover, at the Saturday evening meeting, 
Bacon said nothing to indicate that a previous agreement 
had been reached (R. 425). In order to circumvent the 
written contract and thus make way for the alleged oral 
agreement, appellants say that Bacon was pressured into 
signing the contract of May 11,1953. The two lawyers who 
were present at the negotiations had the impression that 
if pressure was being put on anyone. Van Devanter was the 
victim (R. 438, 455). 

The parties, that is, Bacon and Van Devanter, returned 
to Washington on Tuesday morning. May 12, 1953, after 
which Bacon and his associates did certain things which 
completely refute their present contention that their writ¬ 
ten contract with Van Devanter was a nullity. 

(a) On June 10, 1953, Bacon, Ballinger and Braunlich 
entered into a written agreement providing for the method 
by which they would divide the proceeds from the mining 


1953, pertaining to an option on the Byrnes Heirs and | 

Bland Mining and Manganese properties, the agreement I 

provided that Bacon, the party of the first part, and j 

Braunlich and Ballinger, parties of the second and third i 

parts, should divide the $2.00 royalty 30 per cent, 30 per | 

cent and 20 per cent with 20 per cent to Van Devanter and I 
the 36 per cent interest in the properties 33 Mj per cent each. I 
(Bacon could not have thought too much of the value of | 
his efforts if he was willing to give Braunlich 33% per cent | 
for telling him the property could be bought and 33% per ' 
cent to Ballinger for introducing Van Devanter to him.) i 


venture to be received from Van Devanter under the terms j 
of the contract of iVl av 11, 1953, which they now say was a i 
nullity. (PI. Ex. i;^. After reciting that Bacon had en- j 
tered into an agreement with Van Devanter on May 11, | 
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The agreement then provided: 

“c. Party of the second part and party of the third 
part hereby agree that this agreement is the entire 
agreement for compensation or any other return or 
interest in regard to said property due to him or any 
such person from the party of the first part or from 
Van Devanter.” 

Appellants do not contend that anyone overreached them 
in the execution of that agreement although Bacon meekly 
says that Van Devanter asked him to procure it for his 
protection. This was one month after Bacon and Ballinger 
say they were defrauded by Van Devanter. 

(b) On October 1, 1953, a little less than five months 
after the contract of May 11, 1953, and also a little over 
one month before this suit was filed, Bacon wrote to Van 
Devanter (PI. Ex. 15): 

“Now, I would like briefly to summarize our posi¬ 
tion to date. 

1. With respect to Byrnes-Heirs and the Bland Mill, 
there is no dispute. I am to receive 36 per cent par¬ 
ticipating interest in addition to a $2.00 per ton 
royalty.’’ 

The “Rift in the Lute” as the lower Court put it, did 
not occur until about October 1, 1953, or about five months 
after the contract of May 11, 1953. Even at that time ap¬ 
pellants were affirming the 36 per cent interest provided 
for them under the May 11th contract, but were then claim¬ 
ing the same 36 per cent interest in adjacent properties 
in which they had no interest other than a $2.00 per ton 
royalty on the Burton, Wright and Blankenship properties. 

(c) On October 12, 1953, one of Bacon’s lawyers wrote 
Van Devanter’s lawyer; 

“. . . In view of the inability of the parties to get 
together and for the purpose of clarifying the whole 
situation with respect to Bacon’s present entitlement 
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to a 36 per cent interest in the proceeds of the Byrnes- 
Heirs tract and the Bland Mining and Manganese Cor¬ 
poration, as well as a clarification of Bacon’s interest 
in the entire mining operation, subject of the initial 
controversy, I am preparing a suit for declaratory 
judgment and will ask the United States District Court 
to clarify the rights of the parties.” (Deft. Ex. 11) 

(d) On November 5, 1953, another letter from Bacon’s 
lawyer to Van Devanter’s lawyer: 

“I note yours of October 30 relative to the above 
and after discussing the matter with my client, must 
advise you that he is not inclined to dispose of his in¬ 
terest under the terms of his agreement and if a con¬ 
ference, as suggested by you, is to be thus limited and 
a question of a 36 per cent interest in adjoining leases 
precluded, nothing is to be gained.” (Deft. Ex. 12) 

The suit claiming an 80 per cent interest in all properties 
was filed seven days later. 

n. Bacon and Ballinger accepted benefits under the contract of 
May IL 1953, even after suit was filed, hence, they ore 
estopped to claim that the contract was void 

Van Devanter elected to exercise the option on the Byrnes 
Heirs and Bland Mining and Manganese properties on June 
10, 1953, and thereafter paid to Bacon for and on account 
of Bacon and his associates the royalties provided for in 
paragraph (a) of the contract of May 11, 1953 (PI. Ex. 9, 
R. 121, 137, PL Ex. 10, Deft. Ex. 13, 14A-D). 

Having thus accepted benefits under the contract, appel¬ 
lants are now estopped to claim it was void. U. S., ex rel. 
International Contracting Co. v. Lamont, 155 U. S. 303; 
Lyle Cashion Co. v. McKendrick, 204 F. 2d 609 (5th C. C. 
A. 1953). 


nL The question is moot 

On August 3,1954, Van Devanter who was then $6,000 in 
arrears on the deferred purchase money lien and xmable 
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to cure it, received from Church, the former owner of the 
Byrnes Heirs and Bland Mining and Manganese properties, 
a “Notice to Cure Default”. (Deft. Ex. 4) On August 4, 
1953, Van Devanter’s attorney sent a copy of the Notice 
to appellants ’ lawyer and suggested that Bacon and Ballin¬ 
ger might cure the default if they cared to do so (PI. Ex. 
22). Nothing happened and on August 28, 1953, Church 
recaptured the property (R. 405). On November 1, 1954, 
Van Devanter wrote Bacon and told him Church would re¬ 
turn the properties upon the payment of $5,000. Again, 
nothing happened (Deft. Ex. 10). This action resulted in 
a loss to Van Devanter of $58,000 (R. 520). 

Since the only contract between the parties was that of 
May 11, 1953, and dealt only with the Byrnes Heirs and 
Bland Mining and Manganese properties and since those 
properties have been lost through foreclosure, there is 
nothing left to litigate. 


CONCLUSION 

The Decision of the Lower Court was amply supported 
by the evidence and should be affirmed. 

Respectfully submitted, 

J. EDw.^JRI) Burroughs, Jr., 
Attorney for Appellee, 

1625 K Street, N. W., 
Washington 6, D. C. 
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James E. Bacon and Willis J. Ballinger, Appellants, 
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Winslow B. Van Devanter, Appellee, 


Appeal From the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANTS 


JOINT ADVENTURE AGREEMENT 

The brief for appellee states that he agreed only to 
go to Bluefield and to have $5,000 available to purchase 
the option; that no agreement was made on the distribu¬ 
tion of the joint adventure shares among the parties; 
that he demanded a controlling share, and there was no 
agreement on that subject; and that at the trial appellants 
made no positive statement that appellee agreed on any- 
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thing more, and appellants were unable to spell out the 
terms of the agreement on which they rely. (Brief, 
pp. 3, 6, 7.) 

The statements in the brief are contrary to the testimony 
of appellants, as is shown by the following excerpts: 

Ballinger 

A. Well, I explained the terms to Mr. Van Devanter. 
And I said, “Now, there are three conditions on which 
we w^ant to trade, and these conditions w’e are going 
to insist on: One, is after you put up the $5,000 for 
the lease dowm there and you feel that you don’t 
want to go forw’ard with it or can’t find the $35,000 
or whatever it is, you can have tw’o choices. You can 
leave your $5,000 in and let us raise the capital—you 
can leave it in and get a 5 percent interest in the 
business—or you can insist on taking it out and get 
$15,000 extra. But if you raise the money, the other 
$35,000, and contribute also the $5,000, you will get 
a total of 20 percent interest in this business.’’ 
(R. 52) 

• * • • • 

Q. Will you state, please, w’hat Mr. Van Devanter 
said, as near as you can remember. 

A. Well, I am recollecting as accurately as I can. 
I stated the terms to Mr. Van Devanter, and there 
was no dissent. He said, “Let’s go up and see Mr. 
Bacon. I am interested.” (R. 54) 

• • * • * 

Q. And when you broke up, what arrangements, if 
any, had you made amongst yourselves? 

A. After we had talked around a great deal, I 
remember saying, “Well, now-, we have got to come to 
an understanding. Time is running out on us. We 
have got to know here tonight.” 

And I turned to Mr. Van Devanter and said, “We 
have got to know’ here tonight whether you are going 
forw’ard with this or w’hether you are not.” I said, 
“I can spend the rest of the evening and work up 
until 12 o’clock tomorrow to find the capital. But I 
w’ould like to know tonight wrhether you are interested, 
and I have got to know.” 
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And Mr. Van Devanter then told, said in my 
presence, that he would send the $5,000 down. And 
he constantly emphasized that he would go forward 
with the thing, if the proposition was as we had 
stated it to be, namely, that there was manganese 
there; that the Government was going to pay this 
price; and so forth and so on. (R. 67) 

• * • * • 

Q. When you left Mr. Van Devanter and Mr. Bacon 
on the night of the 5th of May, did you consider then 
that Mr. Van Devanter had agreed on the terms of the 
deal! 

A. I most definitelv did. ... I had told Mr. Van 
Devanter that we had to make terms. I said that to 
him in his oflSce. I pointed out again the terms at 
Mr. Bacon’s oflSce. Now, he did not mention the 
terms. We recited them again. There was not a 
single complaint from him. When he said he was 
going forward wdth the deal, I took it for granted that 
that understanding had been reached and that it 
would not be breached. 

Q. At that time, Mr. Ballinger—and I am speaking 
now of May 5—did you tell Mr. Van Devanter that 
this was to be a partnership in which you and Mr. 
Bacon and others would participate with him? 

A. Well, obviously he was to be associated with us, 
(R. 96-97) 

• • • • • 

Well, the second meeting between Mr. Bacon, Sr., 
myself and Mr. Van Devanter, we were talking about 
a number of things, but in the course of it somehow 
we went over the terms again. And when we got to 
the 20 percent interest for financing $40,000 Mr. Van 
Devanter said—he just said it very quietly—he said, 
“But capital must control.” 

And I said, in substance, “But in this case it is 
not going to control.” I said, “We are not selling 
control of this business. This is a going business. 
You are to get paid first from any profits out of this, 
and wre are not selling control of this business. For 
the $40,000 that you put up, if the prospects are only 
half as good as we have been telling them to you, you 
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would still make a good deal of money. But under no 
conditions are we selling control of this business.’^ 

So Mr. Van Devanter at that point smiled and 
shrugged his shoulders. And that was all that 
happened. So I assumed—we went on discussing 
other matters, and the meeting came to an end. (R. 70) 
• * • * • 

A. Mr. Van Devanter’s words “Capital must 
control” had disturbed me after that. I felt that 
there could be no misunderstanding about the terms 
on which we were going to do business with him. 
After all, if he went dowm to Bluefield and took out 
the option in his name, well, a misunderstanding 
would cost us a lot of money and a court suit and a lot 
of other things I didn’t want to get into. And we 
might lose our interest. (R. 71) 

• * • • • 

So in the meeting at Mr. Van Devanter’s office we 
opened right up on the subject, as I recall it, and 
started right in on it. And I went over the terms 
again. And again I didn’t know whether Mr. Van 
Devanter was baiting me or what he was doing; but 
again he said, “But capital must control.” (R. 72) 

• • • # • 

So when he said that, I got rather indignant. I 
said, “But that is not our understanding and cannot 
be our understanding. I have explained to you now 
a number of times that we are not selling a business 
that has to be started from scratch. You are going 
in on a business that is already running, is making a 
profit, and we are not handing control over to you. 
And that has got to be definitely understood.” 

Mr. Van Devanter smiled again. I don’t know 
whether he shrugged; he smiled. And he said some¬ 
thing, I cannot recall, either “Forget it,” or “O.K.,” 
or “Dismiss it,” or w’hat not. 

But anyway, I know that we shook hands with Mr. 
Van Devanter and went back feeling that the matter 
had been definitely settled. (R. 72-73) 

# • * • • 

Q. What if anything did Mr. Van Devanter say at 
that time to the effect that you were wrong; that he 
would persist in capital must control! 

A. He never said a single word to me, that I could 
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draw the slightest inference, that he was going back 
on those terms. (R. 73) 

Q. Then on two occasions prior to going to Blue- 
field Mr. Van Devanter sai(^ he would not go into the 
agreement, or the deal, unless capital controlled. Is 
that right? 

A. No; he did not say that. 

Q. Then what did he say? 

A. He said capital must control, period. 

Q. All right. 

A. But that did not mean he would not go into the 
deal, as I understand it. 

Q. It did not mean that and you didn’t understand 
him to say that he would not go into the deal unless 
capital controlled? 

A. I couldn’t possibly have understood it that way, 
because I told him that that was not our understanding 
and would not be our understanding. If he intended 
it to mean that, that was his time to speak up. 
(R. 80-81) 


Bacon 

Q. And will you state what was said at that meeting. 

A. Mr. Ballinger said “We were a little uneasy 
about your statement about capital controls, and I 
want to make it clear that we had this whole deal 
worked out.” 

And then he repeated the arrangement about 
$5,(X)0 and $15,000 additional, and a 20 percent interest 
if he put up $35,000, leaving us 80 percent to handle 
the additional financing. 

Q. Five thousand and fifteen thousand? 

A. No—five thousand. If he got his money back, 
if he decided not to go ahead and we went ahead, then 
he was to get $15,000 plus his $5,000. 

And if he stayed in the picture, then he was to get 
20 percent interest and we were to have 80 percent 
interest, to raise whatever money was necessary to 
furnish the working capital and the cost of a new mill. 

Q. And what did Mr. Van Devanter say? 

A. Mr. Van Devanter said “I understood it that 
way, and we would go ahead.” (R. 200) 

• * • • • 
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The Court: So when you left his office then, you 
had no further expression from him as to what he 
meant by “capital must control’^? He didnT tell you 
what he meant? 

The Witness: He just said “No, I understand the 
deal is just as you stated it, Willis, that I put up 
this $5,000. If I like the deal, then I put up the 
$35,000, on that basis. That makes a $40,000 contribu¬ 
tion. And the rest of the deal we will w’ork out at that 
time.” (R. 203-204) 

• • • • • 

A. The question that he w’anted to know w’hat pro¬ 
tection he would have. We said “You have the 
$5,000. If the deal is not as represented, you get 
your money back and there is no loss. You have 
30 days, and we do, vrithin which to work. 

“If you go ahead, you get 20 percent in the business 
and w^e have 80 percent interest to raise the additional 
capital for working capital on this mill and to put up 
another mill. And we can’t make any agreement 
beyond that point, because we don’t know who is going 
to have to put that money up, or how we are going 
to get it or what we are going to have to give.” 
(R. 204) 

• « • • • 

The Court: Was there any thought in your mind 
at that time for you to protect yourselves and get in 
touch with these other people in New York, and 
indicating to him that there may be a possibility of a 
deal with them? 

The Witness: No. We went to Mr. Van Devanter’s 
office; vre went up there and had that settled in his 
office. I went with Mr. Ballinger to Mr. Van 
Devanter’s office, and he said “No, I will take care of 
this. I will put up the money, and if it is as is repre¬ 
sented, I will go through with it.” (R. 291-292) 

ESTOPPEL 

The cases cited in Appellee’s brief (p. 11) for the 
proposition that the receipt by appellants of benefits under 
the Bluefield contract, estops them from claiming it is void, 
do not apply such a rule. 

International Contra-cting Co. v. Lamont, 155 U. S. 303, 
was a mandamus action to require the Secretary of War 
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to sign a contract for dredging. Every case in which a 
contract is assailed as lacking in consideration because 
of a preceding contract, involves two contracts. In the 
Lamont case, the Court said consideration of the question 
whether there was the preceding contract was unnecessary. 
Hence, the case can have no application to the present 
case. In United States Navigation Co. v. Black Diamond 
Lines, 124 F. 2d 508, 510, CA 2, 1942, the Court of Appeals 
declined to accept the Lamont case as authority for an 
estoppel, saying “the question of failure of consideration 
does not seem to have been argued and it was not discussed 
in the opinion of the court.” (Certiorari denied, 315 U. S. 
816). 

Lyle Cashion Co. v. McKendrick, 204 F. 2d 209, CA 5, 
1953, also involved but one contract, and for that reason 
is no authority for the estoppel asserted. 

The promise of a person to carry out a subsisting 
contract with the promisee or the performance of such 
contractual duty is clearly no consideration, as he is 
doing no more than he was already obliged to do, and 
hence has sustained no detriment, nor has the other 
party to the contract obtained any benefit. (Italics 
ours) 

17 Corpus Juris Secundum, p. 465; contracts, sec. 112. 
To the same effect: 

Cuneo Press v. Claybourne Corp., 90 F. 2d 233, 235, 
CA 7, 1937. 

Leggett v. Vinson., 124 So. 472, 475; 155 Miss. 411 (Sup. 
Ct. Miss., 1949). 

W mist on S Thompson, WUliston on Contracts, 1936, 
section 130. 

Respectfully submitted, 

Russell Hardy, Sr. 

Ben Paul Noble 

Russell Hardy, Jr. 

Attorneys for Appellants. 
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